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IN THE MATTER OF THE

COMMERCIAL ARBITRATION ACT 1984 (NSW)

AND IN THE MATTER OF AN ARBITRATION 

UNDER THE RULES OF GRAIN TRADE 

AUSTRALIA LTD


GTA Arbitration No. 69

Commodity Buyer
Claimant

and

Commodity Seller

Respondent

Final Award

1. INTRODUCTION

The Claimant is a Commodity Buyer (“Claimant”), a company incorporated under the laws of Australia.

The Respondent is Commodity Seller (“Respondent”) a partnership. 

This dispute concerns the terms of a contract entered into between the parties. While the Respondent signed contractual documents presented by the Claimant, it now says that it did not read those documents before signing, that it does not reflect the prior oral understanding of the parties, and that the effect of the documents was misstated by the Claimant prior to signature by the Respondent. 
The Arbitration Committee comprises: 

· Chris Heinjus, grain grower, nominated by the Claimant;

· Angus McLaren, grain grower, nominated by the Respondent;

· Greg Carroll, Arbitration Committee Chairman, appointed by GTA. 

The following submissions were received from both parties and have been considered by the Committee:

1. Claimant’s Points of Claim, dated 18 November 2008.

2. Respondent’s Points of Defence, dated 10 December 2008. 

3. Claimant’s Points of Reply, dated 13 January 2009. 

4. Respondent’s Points of Reply, dated 12 February 2009.

2. FACTS

The following facts appear to be largely agreed, based on the parties’ submissions: 

2.1 On or about 13 March 2006, Mr. P C, of ABC, an agent for the Claimant, had a meeting with Mr. B G, one of the partners in the Respondent, to discuss a contract for wheat. The parties agreed that the Respondent would supply: 272 metric tonnes of multi grade wheat, pricing location as Port Kembla, delivery to be effected from November-December 2007 and price was to be determine when the futures, basis and currency components of the contract were confirmed.
2.2 On or about 13 March 2006, Mr. G also signed and returned an “Preferred Customer Information Form” and an “Master Agreement”. 
2.3 On or about 22 March 2006, L K, an agent for the Claimant, signed a copy of the “Grower Option Pricing Contract Confirmation” (“the Contract”).
2.4 On or about 6 May 2006, Mr. G signed and returned to Commodity Buyer a copy of the “Contract Confirmation”, Contract number 123. 
2.5 In September 2006, Mr. G telephoned Mr. C to advise that he would be cancelling the 2006 contract. Mr. C advised Mr. G that he would liable for the washout fee.
2.6 On or about 7 November 2007, Mr. K and G G, an agent for the Claimant, had discussions with Mr. G regarding the washout of the Contract.
2.7 On or about 7 November 2007, Mr. G signed and returned to Commodity Buyer a copy of the “Washout approval Form” for Contract number 123. The contract was washed out at $33,937.17.
2.8 On or about 13 November 2007, the Respondent delivered 12.52 tonnes of wheat to the GrainCorp site at XYZ.
2.9 On or about 21 April 2008, Mr. G S, an agent for the Claimant, sent a letter of demand to the Respondent for the washout amount of $33,937.17.
3. JURISDICTION

GTA jurisdiction is derived from the Master Agreement which contains an arbitration clause which states, “Either party shall be entitled to refer any dispute arising out of this contract and which cannot be resolved between the parties to NACMA or FICS as appropriate.”

The parties did not submit on the jurisdiction of GTA to arbitrate this dispute, though the Respondent challenges the validity of the contract.
4. CONTRACT
The Claimant contends that Mr. C, on behalf of the Claimant and Mr. G, on behalf of the Respondent concluded an agreement on 13 March 2006 for the sale of 272 metric tonnes of multi grade wheat, pricing location as Port Kembla, delivery to be effected from November-December 2007 and price to be determined when the futures, basis and currency components of the contract were confirmed. The Claimant submits that as part of its internal procedure a customer must enter into a Master Agreement with the Claimant prior to entering into a contract,
 and that Mr. G signed and returned the Master Agreement on 13 March 2006.
 
The Claimant relies upon the following terms and conditions:
· The Master Agreement contains a term at page 1, under the heading “Important”:

“Signing of the Master Agreement implies full and unreserved understanding and agreement of these Master Agreement terms and conditions, fee schedule, risk disclosure statement, the Contract Confirmation and Managed Pricing.”
 
· At Clause 2 of the Master Agreement headed “default”: 

“(c) If the party selling the Commodity defaults, the selling party must pay liquidated damages to the buying party on demand. The liquidated damages will consist of an amount equal to the sum of the Washout Amount, the Cancellation Charge, the Administration Fee and all reasonable legal costs incurred by the buying party as a result of the default, all without regard to the tolerance referred to in the Contract Confirmation. The selling party acknowledges that this represents a genuine pre-estimate of the damages of the buying party. 

(d) If all Price Elements have been fixed in full (and/or Cash Price was otherwise entered into) the Washout Amount means the excess of the amount which the buying party would have paid to purchase the undelivered quantity of the Commodity on the earlier of the final business day of the Delivery Period and the day on which the selling party notifies the buying party in writing that the selling party will default, over the price under the Contract of the undelivered quantity of the Commodity.” 

· At Section G of the “Preferred Customer Information Form”, it is stated that the Respondent has “had the contract fully explained by an authorised representative of Commodity Buyer.”
The Respondent submits that during the meeting with the Claimant in March 2006
, Mr. G advised Mr. C that he was nervous about entering a contract and having to pay washout and that the parties agreed that an “essential term of the contract was that as a result of one of the components (the basis) not being “locked in”, the Respondent would only have to pay $4.00 - $8.00/mt if he would default on the contract prior to the missing component being “locked in”” and that this amount was “based on the $4.50 Administration Fee/mt and $2.00 Cancellation Charge/mt outlined in Appendix “C” of the Contract.
 This is corroborated by Mr. R E, Mr. Gs neighbour who was also at the meeting. In his statutory declaration, Mr. E states that Mr. C said words to the effect of “this is a lot better contract with three components to it and doesn’t become a contract until all three components are locked in.”
 
According to the Respondent, this representation “induced” Mr. G into entering the contract on 13 March 2006.
 
Further, the Respondent submits that the Risk Disclosure statement, which states that the party must “obtain independent legal advice before entering into a GOP”, was not explained to Mr. G,
 and that he was not given an opportunity to read the Supplementary Product Disclosure Statement (PDS) before entering the GOP Contract.
 The Respondent submits that the contract is therefore not valid due to “misrepresentations made by Corbett” during the 13 March 2006 meeting,
 and it is open to the Arbitration Tribunal to find the contract is void.
 Accordingly, the Respondent submits that the Claimant’s conduct was either unconscionable under s.43 (1) of the Fair Trading Act NSW, or alternatively misleading/deceptive
. The Respondent also submits that the contract was unjust at the time it was made, including it was unconscionable, harsh and oppressive
, and the Arbitration Tribunal shall have regard to the “material inequality in bargaining power between the parties” 
 and that the Respondent was “not able to protect his…interest
, therefore the Arbitration Tribunal should be declared void in whole or in part.

 The Claimant submits that the parties did not reach agreement on the issue regarding payment of a cancellation or administration fee of $4-$8 only and that it does not form part of Contract number 3901287.
 The Claimant submits that while the price under the contract is not determined until all three pricing components are locked in; the contract is still valid and enforceable upon execution.
 Further, the Claimant submits that Mr. C did not tell the Respondent that the Contract would only be valid when all three terms are set.
 The Claimant submits that it has previously entered into contract 3901286 in 2006 with the Respondent on similar terms,
 and that the Respondent entered both sides of the contract and bought and sold currency, evidencing an understanding of the terms of the contract.
 Further, the Claimant provided an unsworn statutory declaration of Mr. C whereby he submits that he explained the various components to the Respondent and “it appeared to me during this discussion that Mr. B G was willing to enter into the Contract.”

In response to the Claimant’s Points of Reply, the Respondent submits that Mr. C’s statutory declaration “cannot in any way be regarded as reliable and credit worthy” as Mr. Corbett does not refer to his female companion who witnessed the contract being signed, he did not leave the documents to allow Mr. G to read them and he did not advise Mr. G to enter into the GOP Master Agreement with the Claimant prior to the contract, as required, rather they were signed on the same day.
 The Respondent submitted in response that it had not previously entered into a contract with the Claimant on similar terms, as alleged, rather it signed both the 2006 and 2007 contracts at the same time,
 and following the default under the 2006 contract, that Mr. G wished to rescind the 2007 contract but did not do so after being informed that the Respondent would be liable for a washout payment on this contract too.
 The Respondent also submitted that while it undertook a currency transaction, this does not indicate that Mr. G understood the terms of the contract and does not affect the argument that misrepresentations were made by Mr. C to Mr. G.
 Finally, the Respondent submits that Mr. G laboured a special disability of having limited education and understanding the technical nature of the contract and inadequate financial understanding of a futures contract,
 and that no assistance was provided to Mr. G despite complaints being made. 
  
In response to new information raised in the Respondent’s Points of Reply, the Claimant made additional submissions. The Claimant submits that Mr. G had been provided adequate information and support in relation to the contract.
 The Respondent submits that Ms. T M was the female who accompanied him to the Respondent’s premises on 13 March 2006.
 Finally, Mr. C disputes that he apologised to Mr. E for not clearly explaining the washout to Mr. G. 
 

In its additional submissions in response, the Respondent submits that the Claimant has not provided evidence that efforts have been made to contact Ms. M
 and in general that Mr. C’s submissions are not to be trusted. 
 In relation to the washout agreement, the Respondent submits that Mr. G signed the washout agreement due to his poor financial situation, which included an overall farm debt of $1,167,500 with $33,400 available from overdrafts, with the prospect of little or no harvest proceeds and monthly interest payments of $7,641.00.
 
Cross-Claim

The Respondent made a counterclaim for the delivered amount of 12.52 tonnes of wheat on 13 November 2007, for which it is submitted $4,984.21 should have been received, alongside a Recipient Created Tax Invoice within 30 days of delivery.
 Further, the Respondent submits that during a meeting with G S and S T on 27 February 2008 the Claimant acknowledged an amount of $28,000 owing, but failed to acknowledge the amount outstanding to the Respondent.
 

The Claimant submits that the delivery of 12.52 tonnes was offset by the Claimant against the washout amount owed by the Respondent as a result of its default under Contract 3901286.
 Further, the Claimant submits that the 27 February 2008 conversation between Mr. G and Messrs S and T was conducted on a “without prejudice” basis and further that the alleged acknowledgement of the amount is incorrect.

Default

The Claimant submits that the Respondent failed to deliver any wheat to the Claimant as was required by the contract. 
 The Claimant further submits that the Respondent did not notify the Claimant of an impending default, and that in the event the conversation between Mr. G and Mr. C in September 2006 is correct, it does not constitute notice under Rule 17.1 of the GTA Trade Rules. 

The Respondent submits that the contract is not valid and that as a result, the GTA Trade Rules do not apply. 
 
5. DAMAGES 


The Claimant submits that as a result of the signed washout, the Respondent was liable to pay damages in the amount of $33,937.17.
 The Claimant also seeks its legal costs in the arbitration and interest on the damages claimed.
 The Claimant submits that the Contract Washout details provide evidence of loss. 

The Respondent submits that the Claimant has not provided evidence of loss other than the invoice for the amount stated
 and a copy of the washout contract, and that this is insufficient to prove loss.
 The Respondent says that the cancellation and administration fee of the contract would only be $4-$8/mt. 

6. FINDINGS

Mr G signed a series of contractual documents. He now seeks to resile from the agreements evidenced by those documents on the basis that he didn’t understand what he was signing and that the effect of the documents was misrepresented to him.

There is no suggestion that Mr G was not authorised to sign the documents on behalf of the Respondent. There is no suggestion on the evidence that Mr G felt pressured in any way to sign the documents which he apparently did the same day they were presented to him, and without apparently taking legal advice.
The presence of signatures on contractual documents is powerful objective evidence of the parties’ intention to be bound by the terms of those documents.
The Respondent now alleges that its agreement is vitiated by, among other things, misrepresentation
.  This is denied by the Claimant. 
The Respondent further seeks to make out a case of “special disadvantage”. This is alluded to in paragraph 10 of the Defence, and developed at paragraph 14 of the Surrebuttal. 

The Respondent will therefore have to produce strong evidence of misrepresentation in order to avoid the terms of the documents which Mr G signed.

As we understand it, the actionable misrepresentation is first mentioned in paragraph 3 of the Respondent’s Defence, namely that; 

“Mr P C explained the three components of the contract (futures price, the currency and basis) and outlined that the contract would not be valid until all three terms were set.” (the First Alleged Misrepresentation).
At paragraph 11 of the Respondent’s Defence it is asserted that “the term of the contract as explained to [the Respondent] would only have amounted to a cancellation and administration fee of $4.00-$8.00/mt.”(the Second Alleged Misrepresentation). 

At the time the Respondent’s Defence was served, no evidence of the First or Second Misrepresentation was tendered. 

At paragraph 6 of its Rebuttal, the Claimant submits that while the price was not determined until all three components were “locked in”, nevertheless the contract was enforceable. The Claimant tenders a Statutory Declaration of P C (declared 27 January 2009). At paragraph 3(a) of that Declaration, Mr C expressly denies the First Alleged Misrepresentation.
In its Surrebuttal, the Respondent expands on the alleged misrepresentations, and tenders as evidence unsworn statements of R E signed 6 February 2009 and B G dated 5 February 2009. 

At paragraph 8 of Mr E’ statement, he says that at the meeting held mid-March, P C said “this is a lot better contract with three components to it and doesn’t become a contract until all three components are locked in.” 

In a further Statutory Declaration of Mr C declared 24 April 2009, Mr C says that he “does not recall” making this statement. 

At paragraph 7 of Mr G’s statement, he says that at the same meeting (which he says was held on 13 March) Mr C said;
“Well with this contract there are three components where the Grower is able to set the futures price, the currency and the basis at different times – they are not all set at once, if you don’t want to.” He said “it is not until all three components are set and agreed to that the contract is valid.” This is denied in Mr C’s Statutory Declaration of 27 January 2009. 
At paragraph 8 of his statement, Mr G gives evidence of the Second Alleged Misrepresentation. This is corroborated at paragraph 10 of Mr Es statement.  At paragraph 10 of Mr C’s 24 April 2009 statement, he says that he “does not recall” being questioned by Mr G about the cancellation and administration fee. 

The difficulty faced by the arbitrators in a case such as this is that on the one hand we have a set of signed contractual documents, and a history of contracting, while on the other we have “evidence” in various forms of admissibility, much of it contradictory. 

We have not had the benefit of cross-examination of witnesses at an oral hearing, presumably due to the amount in issue.

As a result, while there may well be some uncertainty about precisely what was said at the mid-March meeting, in our view there must be strong and compelling evidence of misrepresentation in order to vitiate the contractual effect of documents signed willingly by a party. 
On balance, we cannot be satisfied that such evidence exists in this case.  Similarly we do not find any compelling evidence of “special disadvantage”, particularly in light of the previous trading history between the Claimant and Respondent. 
Accordingly, we find:

· That the parties concluded a valid contract, the terms of which were: delivery of 272 metric tonnes of multi grade wheat to be effected from November-December 2007, the pricing location as Port Kembla, and the delivery and price to be determined when the futures, basis and currency components of the contract were confirmed.
· That the parties concluded a valid washout agreement for $33,937.17 and that the Respondent is in breach of the washout agreement for failing to pay the amount owing to the Claimant by 21 November 2007.
· That the Claimant had a legitimate right to offset the amount of $4,984.21 payable to the Claimant for 12.52 tonnes of wheat delivered against monies owing under the washout agreement.
7. AWARD

Having considered the Submissions and for the reasons stated above, we make the following Final Award:
1. The Claim is allowed. 
2. The Respondent shall pay damages in the amount of $33,937.17.
3. The Respondent is to pay the Claimant’s Arbitration Fee of $4,700.
4. The Respondent shall pay the Claimant’s costs on a party and party basis, and expenses including relevant fees payable to NACMA. The parties are directed to attempt to settle costs between them within the next 14 days, failing which the costs shall be assessed by the Supreme Court of New South Wales in accordance with section 34(1)(c) of the Commercial Arbitration Act (NSW) 1984.
And we so publish our Award.

……………………………………………...Date:
  …......./…....../2009
Chris Heinjus, Arbitrator nominated by Claimant.

……………………………………………...Date:
  ……..../…....../2009
Angus McLaren, Arbitrator nominated by Respondent.

……………………………………………...Date:
   ..……../…....../2009
Greg Carroll, Arbitration Committee Chairman, appointed by NACMA.
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